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yen did not rely on anything they 
ay Nave said but relied on his 
5tt wn search and survey. Neither 
awe: ese defendants has title to 
| ine 9 in controversy and a 
ugment of reformation would 
ates pe Vain and futile. 
As to Wolpin, his affidavit in- 
srate Mee-“2tes he was retained to exam- 
he the record title, that on be- | 
rate MEE“! Of plaintiffs and with their 
howledge he obtained a survey | 
-s st f™o™ Morgan F. Larson, a reput- 
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Digests of Recent Opinions 


"eRACTICE — A motion to strike 
the complaint on the ground it 
it is insufficient in law, which 
' is accompanied by affidavits 
submitted by the parties, may 
now be regarded as an applica- 
tion for summary judgment. 
Rule 3:12-2. 
Assertions of fact on informa- 
tien and belief without reveal- 
ing the source of the informa- 
tion and the grounds of belief, 
and without the affidavit of 
one having actual knowledge 
of the facts, are not efficacious 
in affidavits presented on mo- 
tions for summary judgment. 
ATTORNEY AND CLIENT — An 
' attorney retained to examine 
and report on the title to 
premises, who retains a lic- 
ensed surveyor to survey the 
premises on behalf of his cli- 
ent, is not liable for an error 
in the survey. 


— 
iy 


a 


Digested from an opinion by 
jayne, J. S. C. rendered April 28, 
1 Superior Court Chancery 


sion. Toth v. Vazquez, et al. 
plaintiffs—David Mandel. 
jefendants, Galinsky and 
David I. Stepacoff. For 
Coyne—Arthur A 








fendants Coyne, Galinsky 
Wolpin move to strike al- 
1 causes of action against 
s insufficient in law. The 
Ss are accompanied by af- 





cause of action against 
ne and Galinsky is based on 
istake allegedly caused bj 
resentations made by 
e defendants. The cause of 
n alleged against Wolpin is 
he was retained by plain- 
examine the title and 
Ire a survey of the premises 





1 accurate survey. 


The motion to strike 
w be regarded as an ap- 
dn for summary judgment 

defendant. Rule 3:12-2. 
averments of mistake and 
srepresentation are not 
ted by plaintiff’s affidavits 
re explicitly denied in the 
its of Galinsky and Coyne. 
addition, their affidavits al- 
they did not know of the 
hments and that plain- 























Bole licensed surveyor, that he 
‘mished plaintiffs with a cor- 


‘tt and accurate abstract of 














aS an accurate survey 
mould disclose, and that the 
survey had been examined by 
mand showed no encroach- 
nents. Plaintiff’s affidavit, on 
Me other hand, states he “has 


acts 


was not made on his behalf but 
‘Or another party”. 

Assertions of fact on informa- 
we and belief without revealing 
me Source of the information 
ind the grounds of belief, and 


ithout the affidavit of any per- | 


“a having actual knowledge of 
= facts, are not efficacious in 
davits presented on applica- 
“q tor summary judgment. 

‘ined to examine and report 
€ state of title of premises is 
uuder a duty to exercise reason- 
€ care, knowledge and skill in 








ite expressly subject to such} 


*n informed” that the survey | 


addition, an attorney re- | 


investigating the public records | 
and imparting to the client all! 
|observable defects of the title. | 


But there is no duty on the at- 
torney to personally survey the 


premises. That performance be- | 


longs to another profession. Ac- 
-ordingly, attorneys uniformly 
declare 
title “subject to such facts as an 


accurate survey would disclose”’. | 


It is not alleged Mr. Wolpin 
was negligent in his inspection 
of the records or in his report 
thereon. Nor is it evident that 
he failed to exercise reasonable 
care in selecting a competent 
surveyor for the plaintiffs even 
assuming a duty so to do. 

Judgments of no cause for 
these defendants. 


in their certificates of | 








Mock Tax Court Trial on 
State Bar Program 


Trenton:—As one of the high-| 


lights of its 51st Annual Meeting 
to be held at Haddon Hall, At- 
lantic City, New Jersey on May 
20 and 21, 1949, the New Jersey 
State Bar Association will pre- 
sent a Mock Tax Court trial. The 
trial will be held Friday evening, 
May 20, under the direction of 
the Committee on Federal and 
State Taxation of which Sydney 
A. Gutkin, Newark attorney, is 
Chairman. 

The trial will illustrate the 
proper procedure and techniques 
to be employed by counsel in 
arguing their cases before the 
Tax Court of the United States. 
It will also serve to shed some 
light on those provisions of the 
Internal Revehue Code pertinent 
to the issues confronting the 
Court and should, in addition, 


provide many humorous mom-} 


ents for members and their 
spouses. 

Judge Clarence V. Opper of 
the United States, will preside 
|and conduct the trial in accord- 
ance with the rules of the Tax 
Court. Mr. Gutkin will repre- 
sent the Petitioner and Francis 
X. Gallagher, attorney of the 
Office of the Chief Counsel for 
the United States Bureau of 
Internal Revenue, will represent 
the Commissioner of Internal 


Revenue, Respondent. The issue 


confronting the Court will con- | 


cern alimony and antenuptial 
agreements. Arrangements are 
being made to secure the services 


of a professional actress to por-| yenny Royden A 


tray the role of the divorced wife, 
| chief witness for the respondent. 


Camden Jury Returns 
Split Verdict 


Believed to be First Such Verdict 
Under New Act 


A jury in the Camden County 
District Court last week returned 
a verdict by a 10 to 2 vote, in- 
stead of by a unanimous vote as 
heretofore required in all jury 
| verdicts. It is believed that this 
is the first split verdict returned 
in the State under the new Con- 
stitution and Act of the Legisla- 
ture. 
| The Legislature, pursuant to 
| authority given by the new Con- 
| stitution, adopted an Act provid- 
| ing that in civil actions a verdict 
| may be rendered by not less than 
| five-sixths of the jury. This en- 
actment applies only to actions 
instituted after September 15th, 
| 1948. 
| The jury in the suit involved 
|could not reach a unanimous 
verdict and gave indication that 
it might have been deadlocked 
| for hours if a unanimous verdict 
|were required. Instead, it 


| 


Names of Those Passing 
April Attorney's Exam 
Announced 





New Attorneys to Be Sworn In 
Tomorrow by Supreme Court 
Continuing the _ accellerated 

schedule for marking and an- 
nouncing the results of tne at- 
torney’s examinations initiated 
last October at the direction of 
Chief Justice Vanderbilt, the 
| State Board Bar Examiners 
on Monday announced the 
names of the successful candi- 
dates for admission to the Bar 
who had taken the examination 
on April 7th and 8th. There 
were 349 candidates who took 
the examination. The successful 
| candidates will be sworn in Fri- 
|day by the Supreme Court. 

| The new attorneys are: 

| J 

io R 





Ul 


| Adubato, Michael 

| Albarelli, Ascenz 
Alster, Frank G 
Bach, Nicholas 

| Barnes, William 

i 

| 


R 
Oo 
Barra, Dominic 
Bauer. Charles 
| Bauer, Jacob R 
| Bedford, Stanley 
| Bell, Daniel S 
| Bender, John S 
| Bienowski, Edward 
| Blumberg, Nathar 


T 
Ls 


G 





Boyle, Francis I 
| Brennan, Eugene 
Brenner, Terrill M 
Brown, Raymond . 
| Cammarano, Peter J 
| Cammelieri, Peter 
Cappiello, Peter V 
| Carney, Leo S., Jr 
| Chazen, Bernard 
Colaianni, James 
} Cole, Murray L 
| Colonna, Michael 
| Cordo, Jane B 
Cowan, Richard 
Crelin, Barry 
| D'Amico, Don 
Del Tufo, Ray: 
| De Masi, 
| Dewey, William 
| Dolan, Frank A 
| Dougherty, James . 
Eckel, Henry W., Jr 
Ferraro, Joseph L 
Fiori, Uldric L 
} Fitzpatrick, Thomas 
| Fox, Martin S 
Michael 
| Funk, Melvin W 
| Gabrielson, Guy 
Galda, Fred C 
| Gallagher, Cornelius E. 
| Gassert, Frederick J., Jr 
| Geibel, Philip C 
| George, Walter J 
R 


I 





F 
T 





E. J. 


Fuardo, J 


G., Jr. 


} Gerard, Francis 
Glassman, Max 
Gordon, John 
Gross, Ernest 
Gruening, Herman 
Hardin, Charles R., 
Hartmann, Robert K 
Herrigel, Fred, Ill 
} Hindenlang, Louis T 
} Honart, Jack N 
| Hornbeck, Hulet C 
Huebner, Robert A 
Huff, John S 
| Hulbert, Harry 
Jardine, Thomas V 
Jensen, Royden E 
Judge, Charles M 
Jung, Frederick W., Jr. 
Katz, Leopold 
Kelly, Joseph J 


A 





w 
Jr 


Cc 


Jr 


Kestner, Herbert 
Kinney, Samuel M 
Kirsch, Martin 
Koribanics, John 
Korn, Manuel 
Kosloski, Michael J 
Kurtzman, Seymour 
La Morte, Frank A 
Lanz, R. Stanley, Jr. 
Leff, Robert G 
Liebman, Joseph G 
Liebowitz, Sheldon 
Litwack, Milton 
Lucchi, Benedict E 
Markowitz, Rudolph 
Massa, William A 
McGough, Leo I 
McGovern, Edward G. 
McGrath, Joseph J., Ill 
McKenzie, A. Donald, Jr. 
McKeon, James L., Jr. 
McNally, Walter J 

Mills, John M. 
Monaghan, Michael J., Jr. 
Morris, John W. 

Moss, Robert F. 

Murphy, Frank W. 
Newman, Mortimer G., Jr. 
Peduto,.Anthony P 
Richardson, Merrill E. 
Rossi, George J. 

Sailer, John R 

Sartoga, John 

Schwartz, William 

Sears, Harry L 

Sellikoff, Marshall 
Sheridan, William P. 
Stanziale, Inez M 

Stem, William R 

Stewart, John W 

Swartz, Raymond J 
Takiff, Herman J. 
Thatcher, Charles B., 
Thompson, David C. 
Thompson, Paul B 
Tumen, Harry B. 
Walsh, Allison F 
Weiner, Myron 
Weiss, Benjamin 
Welch, Oliver E 
Widmark, G. Norman 


Jr 


M 


Jr. 





| brought in its 10 to 2 verdict. in 
| 25 minutes. 


Zeamer, Anne 
Zweig, Harold ! 


|Ad Interim appointments: 


| Becker, resigned. 


General—April 1949 

1. Plaintiff, real estate broke- 
rage company, disclosed to de- 
fendant, vice-president, director 
and manager of Y Savings Bank, 
the name and identity of Smith, 
a prospective purchaser of a store 
and building owned by Y Savings 
Bank, upon defendant promising 
that the disclosure would be held 
in strictest confidence. Defend- 
ant, however, broke his promise 
and had effected, through a 
friend of his, another real estate 
broker, sale of the store and 
building to Smith. There was 
no formal contractual relation- 
ship existing between plaintiff 
and Y Savings Bank or Smith. 











| Essex District Court 
| Order Re: Stay of 
| Warrants of Removal 


1 General Order No. 3 
| It is on this 25th day of April, 
|A. D. 1949, effective May 1, 1949. 
| ORDERED that all applica- 
tions for stay of warrants in 
tenancy matters shall be made 
to the court at least twelve days 
prior to the date warrant is to 
issue, on notice, in accordance 
with Rule 7:5-12. 

The application shall be made 
on notice to the landlord, which 
notice shall have attached to it 
an affidavit setting forth the 
grounds on which tenant relies 
and which affidavit among other 
things shall give the following 
information :— 

Date of entry of original judg- 
ment for possession. 

Dates of last three extensions 
heretofore granted. 

The name, age, relationship 
and state of health of all per- 
sons occupying premises. 

Weekly salary of the tenant 
and immediate members of his 
family; rental paid and services 
furnished. 

Income from the property by 
way of roomers or boarders. 


\ 


| The Essex County District Court! 








Details as to the efforts made} 


to find other dwelling quarters, 
and 

Such other matters as the ten- 
ant believes will be helpful to 
the Court in deciding the appli- 
cation for extension. 

In the event that the tenant 
has purchased a home, or has 
secured other 
the date when he expects to ob- 
tain possession, and whether or 
not the tenant in the new quart- 
ers is having a warrant withheld. 

Rule 7:5-12 shall be complied 
with in all respects. 

By order of the Court. 

Alexander P. Waugh 
President Judge 


New Laws and 
Appointments 


Law 

Governor Driscoll has signed | 
the following bills: 

S-69 Sca, Chapter 60, April 28. 


| Increases from 30 to 90 days the 


time within which judgments 
arising out of motor vehicle ac-| 
cidents must be paid without 
liability of suspension of license. | 


Executive 


Governor Driscoll announced 
that he has made the following 


William Huck, Jr., of Bloom- 


County, to succeed George H.!| 


living quarters, | 


| cards. 
store with his wife in charge, 


|given by the attorney? 


New Jersey State Bar Examinations 
Counsellors — April, 1949 


Complaint reciting the facts 
above and asking for damages 
was filed in Superior Court. 
Thereupon motion for judgment 
is asked by defendant on the 
ground that the complaint fails 
to disclose a cause of action. 
Rule on the motion. 


2. S accepts $100. from a real 
estate broker with whom he had 
listed his property for sale on 
behalf of P, and makes out a 
receipt for the same as follows: 
“Received from P. $100 on my 
property (definitely describing 
it). Purchase price to be $13,000., 
$1,200.00 to be paid upon signing 
a formal contract and $1,300.00 
to be paid April lst and balance 
in cash to be paid on June 15, 
1948 upon delivery of deed and 
occupancy”. The real estate 
broker hurriedly prepared a for- 
mal sales agreement but S would 
not sign until he could show it 
to his attorney. In the mean- 
while S was offered more money 
by another purchaser and de- 
sired to get out of the deal with 
P, so S got in communication 
with the real estate broker and 
offered to pay the $100. back and 


; said he would not sell to P or 


sign the contract. P then signed 
the formal contract which pro- 
vided for a warranty deed, some 
minor repairs and a commission 
for the reai estate man, who 
brought the contract so executed 
by P to S, tendering S an addi- 
tional $1,200.00 and requesting 
that S sign contract. P demands 
that S sell to him and brings 


suit for specific performance. 
Rule. 
3. Jones, about to stand trial 


in Bergen County Court on an 
indictment for possession and 
sale of indecent pictures, is ad- 
vised by his attorney that he 
should plead Non Vult, because 
in the attorney’s opinion he had 
no defense. The facts showed 
that defendant kept a candy 
store near a school in Hacken- 
sack; that one Brown, a private 


| detective, in the employ of Ber- 


gen County, was introduced to 
him by a mutual friend, whom 
the detective made it a point to 
meet. The detective was intro- 
duced as a veteran of the Third 
Division (which was the truth) 
to Jones, who was also a veteran 
of that outfit. After calling two 
or three nights in succession, ac- 
companied by the mutual friend, 
and talking over their war ex- 
periences, Brown asked defend- 
ant to get him some porno- 
graphic postcards, but was told 
by defendant that he did not 
have any. The following evening 


| Brown again made a similar re- 
|quest and was turned down. 


However, he came back the fol- 
lowing night, talked for an hour 
about what had happened to 
them at Anzio, and for the third 
time Brown requested the post 
Jones, thereupon left the 


was gone about a half hour, re- 
turning, he turned over a dozen 


| postcards as asked for, to Brown’ 


and received $2.50 for them, 
whereupon Brown placed him 
under arrest for possession and 
sale of indecent postcards. Brown 
was ready to testify that he went 


| to the store to obtain evidence 
of possession and _ sale. 
statute upon which the indict- 


The 


ment was drawn, made posses- 
sion and sale of the pictures a 


| misdemeanor, regardless of in- 


‘field, to be Surrogate of Essex '@"*- 


Do you agree with the advice 
Why? 


Walter T. Margetts, of Passaic,| Discuss. 


to be State Treasurer, to succeed 
John J. Dickerson, resigned. 








(Continued on page 3, col. 1) 
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Page Two NEW JERSEY LAW JOURNAL, THURSDAY, MAY 5, 1949 
DIGESTS OF RECENT OPINIONS PLEADING — AMENDMENTS — Announcement To The Bar 
An application to amend must 
SET-OFF—A defendant may not The terminal was to be con- be definite and categorical; Re: Essex Trial, Pretrial and Motion Schedules 
set off a claim unless it arose | structed with funds raised by preferably the proposed) The Chief Justice desires that all 1947 cases and those oj .f-— 
between the parties in the) the City on a bond issue and amendment should be in writ- | earlier date on the trial list of the Essex County Law Divisio, J 
Same capacity as they are through a grant from the United ing but at least it must be disposed of before the summer recess. Most of these cases in 


designated in the main action. 


SET-OFF — TRUSTS — A fiduc- 
iary or trustee cannot set off 
personal claims against a 
beneficiary who seeks payment 
of the funds held in his be- 
half. 


TRUSTS — MUNICIPAL LAW — 
When a city accepts and sets 
aside funds for a certain pur- 
pose, they become impressed 
with a trust obligating the city 
to expend them for the desig- 
nated uses. 


Digested from an opinion by 
Wachenfeld, J. rendered April 25, 
1949. Goodwillie v. Bayonne. For 
appellant—William Rubin. For 


respondents—Thomas H. Brown. | 


Defendant appeals from a de- 
cree directing it to pay respond- 
ents $5,000 and $3,084.70. respec- 
tively with interest from Nov. 
15, 1939. 

In 1937 the city entered into 
an agreement with Central Dis- 
trict to construct an industrial 
terminal to be leased to Central. 








SAVE with 
SAFETY 
and 
PROFIT 
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AVAILABLE 
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|. SAVINGS 
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Censult “MOHAWK” for 
G. 1. Home Loans 








|engineering etc. 


{| payments from 
FAND LOAN ASSOCIATION | | 


States P. W. A. The funds and 
grant were obtained and were 
deposited in a special “Construc- 
tion Account” maintained, in ac- 
cordance with the agreement, 
solely for the expenses of con- 
structing the terminal. Central 
agreed to provide all engineer- 
ing and legal services and the 
City agreed to reimburse Cen- 
tral for expenses incurred for 
this purpose. On Nov. 15, 1939 
Central assigned the claims here 
sued upon for legal services and 
expenses incur- 
red by it. The City, by way of set- 
off claimed three separate sums 


| allegedly due the City from Cen- 
| tral on other claims. At the time 


assignment and there- 
“Con- 
appor- 


the 
certain sums in the 
were 


of 
after, 
struction Account” 


tioned for Central for legal ser- 
vices and other expenses. 
Held: The contract under 


which the federal funds became 
available provided that the grant 
as well as the proceeds of the 
City’s bond issue, were to be 
placed in a special “Construc- 
tion Account” to be used solely 


| for construction of the terminal 


These funds were received and 
set aside for specific purposes. 
They became earmarked and 
impressed with a trust obligat- 
ing the city to expend them for 


the designated uses. 


A defendant may not set off a 
claim unless it arose between the 
parties in the same capacity as 
they are designated in the main 
action. A fiduciary may not as- 
sert a personal claim against a 
beneficiary who seeks gen 
of funds held in his behalf. Nor 
may a trustee withhold adie 
a cestui to ob- 
tain payment of a personal debt 
which he may have against the 
cestui. 

The set-offs claimed cannot be 
allowed in this suit. 


Affirmed. 
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stated at length in open court. 
—A statement or request asking 

in advance a general right to 

amend in the event of an ad- 
verse decision, is inefficacious. 

PLEADING While the com- 
mon law technicalities and 
nomenclature of pleading have 
been discarded and pleadings 
generally simplified, the com- 
mon law rules of substance of 
pleadings still apply. 

—The function of a reply is lim- 
ited to averring new matter to 
an affirmative defense _ set 
forth in an answer; its func- 
tion is not to set up new causes 
of action nor to “amplify” the 
complaint. 

—While alternative claims may 
be set up in the same pleading, 
a pleader may not shift his 
ground from _ pleading’ to 
pleading. 

Digested from an opinion by 
Vanderbilt, C. J., rendered April 
25, 1949. Supreme Court. Grobart 
Society. For appellants—John 

Hartpence (Peter Bentley, 
For respondents—Josiah 
(Stryker, Tams & Horn- 


A. 
atty.). 
Stryker 
er, attys.). 
Plaintiffs appeal from a judg- 
ment entered on the pleadings 
in favor of defendants. They al- 
lege error in the refusal to per- 
mit them to amend their amend- 
ed complaint, and that the 
amended complaint “as ampli- 
raised ques- 


fied by the reply” 
tions of fact which could not 


be disposed of on the pleadings. 

Plaintiffs were lessees of lands 
and water rights from the de- 
fendant Society. Due to various 
factors, the lessor could not per- 
form the obligations to furnish 
water power and in 1925 plain- 
tiffs and defendant entered into 
an amended agreement as to 
power. The City of Paterson en- 
tered into negotiations to pur- 
chase the defendant’s property 


Subject to the rights of plaintiffs 
and others. Plaintiffs objected to 
sale and sought to prevent 
Subsequently, plaintiffs sold 
their leasehold rights to the City 


the 
it: 


for $350,000 and agreed to with- 
draw their objections to the sale 
by defendant to the city. This 
sale was then consumated and 
defendant went into dissolution. 
An order limiting creditors was 
issued in the dissolution pro- 


ceeding and plaintiffs presented 
a claim for $1,000,000 for dam- 
ages allegedly arising from the 
sale by defendant to the City, of 
its lands and water rights. The 
claim was dissallowed and there- 
upon plaintiffs instituted the 
present suit. 

The amended complaint in ef- 
fect reiterates the claim for 
damages based on contract al- 
leged in the proof of claim filed 
in the dissolution proceedings. 
Defendants filed answer admit- 
ting most of the facts alleged in 
the amended complaint and ad- 
ditional facts, denied that there 
was any liability and also set up 
the separate defenses of estoppel 
and res adjudicata. Plaintiffs 
then filed a reply in which there | 
was no denial of any material 
facts set up in the answer, but | 
in which they set up a new cause | 
of action based upon an alleged | 


| conspiracy between the defend- | 


janta 
| tiffs to lose their rights under 
| the 


|} order for 


nd the City, to cause plain- 


leases. Defendants then | 
moved for summary judgment | 
on the pleadings. At the argu- 
ment on this motion and again | 
at the time of the entry of the 
judgment, plaintiffs 
stated that if the decision was 
adverse to them, they desired to 
be permitted to file an amended | 


LAW BOOKS 


BOUGHT - SOLD - APPRAISED 


GANN LAW BOOKS 
79@ Broad St., Newark 2, N. J. 

















Superior and in the County Court have now been set down f 
or pretrial and therefore should be disposed of. Counsel are 
fore cautioned to check these cases, especially as to their witr 
and take the testimony of those who may not be available 
some other arrange 
of cases to be jx 


trial or make 
Here atter the list 
called at 11 instead of 
the bar the of 
disposed of. 
Commencing 
list 


10a 


m 


benefit 
Friday, May 6, 
the 


motions to Judge Hartshorne or to any other Judge available 


the hour in 


ments with reference to 
oretried on Friday 
mM. This will give 


which motions are 


the Assignment Judge will , 
of County Court motions following the call of the list 
the Superior Court motions and will dispose of the uncontes: 
motions on the County Court list and then refer the contes: 


parte orders in the County Court should however go to a 


Court Judge as heretofore. 
County 


shorne at 2 p.m. and the other Judges 


and they are available. 


Court pretrials will be set down before Judge Hz 


will assist when 


WILLIAM A. SMITH, 


May 2, 1949 


Assignment Judge Superior Coy 


the mem; 


ne 








anit 








UO 2 
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complaint. No specific amended | 
complaint Or amendment was 
ever submitted, however, though | 
the judge repeatedly inquired as | 





to the amendment desired. 
Held: While the new Rules| 
contain liberal provisions for | 


amendment of pleadings, Rules | 
3:15-1, 2, and 3, they also pro- | 
vide for judgment on the plead- 
ings, Rule 3:12-3, and for testing | 
the sufficiency in law of plead- 
ings, Rule 3:12-2, 3:12-6. A mo- |} 
tion for judgment on the plead- 
ings would be futile if the party | 
whose pleadings are attacked 
might protect himself by seeking 
in advance the right to amend 
them in the event of an adverse 
decision. An application to 
amend must be definite and cat- | 


egorical. Preferably the _ pro- 
posed amendment should be in 
writing, but at least it must be] 


stated at length in Open court, 
so that it may be argued against 
by opposing counsel and passed 
upon by the court. Neither the 
trial court nor Opposing counsel 
need accept an_ undisclosed 
amendment. 

In addition, the order barring | 
creditors in the dissolution pro- | 
ceedings barred plaintiffs from | 
asserting any claim not asserted 
in their proof of claim therein | 
and these claims were already | 
apparently fully set forth in the 
amended complaint. It does not 
appear plaintiffs could have 
stated an amendment which 
would be granted. 

As to the second contention, | 
the question is whether a reply 
may be employed to “amplify” a | 
complaint. Plaintiffs attempted 
by their reply to set up a cause | 
of action entirely outside the 
orbit of the causes State ed in the | 





| 
' common 


ings 


|} sought 


amended com} 
trary to the Rules 
While our practice 


rules as 
apply 


law 
stance still 
common law 
nomenclature have 


carded. The purpose of 


plaint is to state the claim 





TO. t 
by 


relief. Rule 3:8-1. 
defendant responds 


or answer addressed to the 
Just as the answer 


plaint. 
dressed 
reply under 


to the complaint 
the 


tion of a reply is 
avoid the answer, 
new 
the 


not 
purpose of the 
nor to “amplify” the co 
for that is the function 
amendment if needed. T 
tion of a reply is limited. 
ring new matter to an 
tive defense set forth 
answer, Rule 3:7-1, and n 
beyond this limited 
a reply are allowed. While 


may be pleaded alternativel; 
same pleading, Rule 3 


the s 
pleader cannot shift his 
from pleading to pleadin 
cause develops. 

Furthermore, 
sought to 


proceeding, 
cause of ac 
cluded in 
ing. 


And, considering all 


facts presented, the acts an 


tion taken by plaintiffs 
tute an estoppel in pais 





—_ 
laint. This is ¢¢; 
and pra 
has 
modernized and simplifie 


though 
technicaliti¢ 
been 


new Rul 
dressed to the answer. The fur 
to attack ¢ 
to 
causes of action, for t 
con 





uM, 









PS SS SOE OMe wr eS ew ee 





the new mit: 
be brought in b} 
reply is barred by the order 
ring creditors entered in thec 
| solution f 
‘tion or claim theré 
to be raised was not = 
plaintiffs’ pr 
; claim in the dissolution proceé 





association. 


services of an attorney 


COMPANY 


NEW JERSEY 





and client is personal, 


MEMBER FEDERAL DEPOSIT INSUR 
CHARTER MEMBER NEWARK CLEARING HOUSE ASSOCIATION 


CO-OPERATION WITH BAR 


The confidential relationship between attorney 
coming from years of 


That has been the policy of the Fidelity Union 
Trust Company which has long emphasized to 
individuals planning to name this institution in a 
fiduciary capacity that the individual's own coun- 
sel will continue to be employed whenever the 


are required. 


FIDELITY UNION TRUST 


Newark * East Orange \e 


ANCE CORPORATIO? 





That is why the institutional fiduciary trustee 
can best serve the public by working in full har- 
mony and co-operation with members of the bar 
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Counsellor's Exams - 


‘ontinu ed from page ay 











UO 


T. Company, trustee ol 
has in its possession tw 
dollars worth of 
nvested in the capital stock 
‘eral natural gas pipe line 

es, leased to P. Corp 
rms assuring substantial 

ds to the trust esta 

roviding a handsor it 
which said investment 
made by the testator 
fetime. P. Corp. holds 
trolling interest > tO 
all of 
and wishing to 
merger with its 
yrder to be rid of the 
as offered : 
f the pipe line compan- 


a ur 


as 








stocK oO! tne plpe 
panies 


com- 





1in shares of the P. Corp. 
ange for the stock, or 
y to buy the stock 
be fixed by the Pp. Cor} 
he directors of the T 


in favor of selling the 

directors t 

I The president of 

y, after a meeting of the 
announces that 

was considered at the 

and that the sale will 
An action against 


are 


aL 


i the 
many is immediately filed 
heirs of Q to restrain the 


+ 


tne the 


court permit 


1scuss. 
n 1944, Helen a Catholic, 
Nilliam, a Baptist, were 


ina civil ceremony in 
< City. Upon returning 
ersey that day Helen’s 
S ated to the couple that 
iid not live together un- 
vy first were married by 
man of the Catholic 

William protested but 
vielded to her father’s 
In consequence Helen 
to live with William 

although he estab- 
yme and on two differ- 
nes asked her to come and 
th him as man and wife. 

after two years filed for 
of de- 
contested the 

Decide the case. 
§. K performed personal ser- 


mces for D upon D’s promise to 





be quest to K for the 
le value of the services. 
$V was silent as to K and 
presented a claim to the ex- 
for the reasonable value 
services. Upon refusal to 
ize the claim K sued the 
r, who pleaded in defense 
the Statute of Frauds; (2) 
tatute of Limitations, in 
promise was made by 
years before her death. 
the case. 
i 8. X devised her resi- 
state to a brother J “for 
at his death to my sur- 
g others and sisters.” At 
3 iach she left surviving J, 
ners M and N and a sister 
also left a son Robert. The 
Ts and sister desire to sell 
eacre, owned by X at her 
















General - April, 1949 


a. What title or interests do 
these persons have in the pro- 
perty? 

b. What steps would you take 


to make a good title? 

9. In 1929, a wife sued for and 
ybtained a divorce from her hus- 
band, in a court in the State 
of Washington, where they re- 
sided. The decree anted cus- 
tody of a five-year old son to the 
mother. Shortly after the di- 
vorce, the mother moved to New 
Jersey, bringing the child with 
and they continued to re- 
ide in New Jersey. In 1932, the 
husband filed a motion in the 
Washington court to reopen the 
case and to amend the original 
der by transferring the custody 

the rg him. The wife 

ippeared by an attorney. After 
the Washington court 
hat the climate in Wash- 
would be better for the 
health, and ordered the 
dy transferred to the father 
wh ntinued to reside in that 
tate. In 1935, the father brought 
habeas corpus proceedings 
gainst the mother in New Jer- 
asking custody of the child 
mother having refused to 
irrender him. At the hearing 
in the habeas corpus proceeding 
the evidence showed that the 
shild’s health was restored and 
that the mother was a suitable 
‘ustodian. What should be the 
on the habeas corpus 
proceeding? 

10. James Kelly was left real 
estate in Newark by his father’s 
will. He decided to sell a part 
of this property so that he could 


or 


ner 


to 





the 


aecision 


ttend law school, where he was! 


scheduled to begin attendance 
on September 25, two days after 
venty-first birthday. One 
Holt was anxious to pure hase the 
property and entered into a 
written contract with Kelly set- 
ting as the closing date the 24th 
Se pleniner. On that date 


nls 





Kelly took a properly executed 
deed to Holt’s office, but Holt 
stated that he was no longer 
willing to go through with the 
deal. Kelly was unable to find 


another purchaser and accord- 
ingly brought a suit against Holt 
specific performance. 

How should the court rule? 

11. In what cases may pro- 
perty of an insolvent corpora- 
tion be sold by a receiver free 
and clear of liens? 

- xX conveyed Blackacre to 


tor 


John Smith and Mary Smith, 
hu aaa and wife. The grant- 
ng clause and habendum read 
— the party of the second 
part her heirs and assigns’. Mary 
died in 1947 and John died in 
1948. Each left children by a 


previous marriage. In order that 
Z can acquire title to the land 
what steps would you take? 
13. Assume that the Legisla- 
ture of New Jersey passed a stat- 
ute reading in part as follows: 


“The distinction between Attor-| 


ney-at-Law and Counsellor-at- 
Law is abolished. Hereafter any 
Attorney of this state shall have 
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all rights heretofore possessed | Law 


Counsellors.” 
of this stat- 


and exercised by 
Discuss the validity 


ute. | 
14 and 15. In a civil action| 
upon a written agreement B the| 


plaintiff proved that 


fendant had come 
ment under tl following cir-| 
cumstances: B, an attorney, | 


brought suit in a | 
T against W, repres 
an attorney. T 

ment for $300.00 
took an appeal bu 
secute the same witl 
the appeal was 


Whereupon B and D 


ined a judg- 
ainst W. D 
failed to pro- 
iin time and 
dismissed. 
agreed that 


the appeal be re-instated 

the case heard on the merits 
and for such conduct D agreed 
to pay the judgment and costs 
should T agai on the ap- 
peal, but to thing if Ty] 
did not win. appeal was 
re-instated an inal out- 
come was that T lost the case. 
These facts are set forth in the 


complaint and a motion is made 


to dismiss. Rule on the motion.| 
16. In January, 1949, K ex- 
ecuted a bond and mortgage, 


secured on Blackacreé 


and Mary, husband and wife, for 
$1,000. due two months after 
date. In April, 1949, K paid Wil 


liam $1,000, and ac 
in satisfaction of 
received from W 
under seal. One 
William and Mary 
assignment of 

P and delivered 


the 


lillam 


cecuted an! 


a purchaser for ilue 

notice of the action. 

assignment was not recorded. 
P started a foreclosure suit. 

What are the right 

would you do to secure 


maximum relief possible? 

17 and 18. E died in 1946. 
will provided: “After the pay 
ment of my just debts and fun- 


devise and 
property to 
to him and 


eral expenses I give, 
bequeath all of my 
my husband Henry 


his heirs, forever Henry died 
in 1945, survived by E and a 
brother R. x idministrator 
CTA of E’s estate, filed a suit 
for (1) construction of the will 
and (2) instructions for pay- 
ment. In addition to the above 


showed that 
entitled to 


facts, the complaint 
E, at her death, w 


a 


-rued interest, | 
debt and| 
a release| bers of the profession to meet 


ywer court for | 
nted by D,} 


and} 


| social 


to William | 





K Pouce peeps their responsibilities to 








receive a share of the proceeds 
of certain lands to be sold under 
the will of a sister L, and also 
to receive a share of the pro- 
ceeds of certain other lands held 
by a trustee charged with a duty| 
of making a sale. It was also| 
alleged that X would shortly re- 
ceive these proceeds and X re- 
quests advice as to how he| 
should dispose of these proceeds. 

Defendants move to dismiss 
the complaint. Rule on the mo- 
tion. 

19 and 20. A, the executor of 


M, and B owned 50% of the stock 
of a solvent going corporation. 
Y and Z owned the other 50% 
of the stock. Y was president 


and director, Z was secretary 
|}and director, and B was vice- 
| president and director. M had 


been treasurer and director un- 
til his death five years ago. A 
and B brought an action against 
Y and Z and the corporation, 
seeking an equity receivership 
and liquidation and distribution 
of corporate assets. The com- 
| Plaint alleged that the two fac- 
| tions had been in dispute for five 
| years, that Y had assumed ex- 
|clusive control of corporate 
| management and declined to 
discuss business policy with A 
| and B and that Y had refused to 
| allow A representation on the 
| board of directors. 
Defendants moved 
| t the hae Rule 
| tio 


to dismiss 
on the mo- 
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yers Must Be Trained 
to Improve Society, 
Says Dean 


The education of lawyers must 


D the de-| train them for improvement of 
to an agree- | our own society and understand- 


ing of foreign ideologies for the 
protection of the American sys- 
tem of government. Harold C. 
Havighurst, dean of the North- 
western University Law School, 
proposed this trend in legal ed- 
ucation at a luncheon meeting 
of the Kansas City, Mo., Bar As- 
sociation in the Hotel Phillips. 

“We recognize law as a means 
of social control, and we know 
that men of law have a principal 
in shaping the content of 
law. Consequently, the greater 
understanding we of the pro- 
fession have of economics, gov- 
ernment and history, the better 
laws we can expect,” said Dean 
Havighurst in recommending in- 
clusion of materials from the 
sciences in the law cur- 
riculum. 

“Another projected develop- 
ment,” he continued, “is the in- 
creasing attention given to com- 
parative and international law. 
These are subjects that do not 
relate directly to the ordinary 
work of the lawyer, and yet they 
are important in helping mem- 


society. 
“Tf a better understanding of 


nortgage to| the differences between our own 
the ae to P,| fundamental concepts and those 
without| of Communism is essential for 


The| the preservation of our demo- 


cratic institutions, it is also rele- 
vant in the matter of maintain- 


of K? What/|ing peace of the world. We must 
to K the/prepare our defenses in every 

| field. The more we learn to use 
Her | ideological weapons effectively, 


the less chance that we shall 


| have to engage in a war of 


atomic weapons.” 

Peace in the domestic sphere 
has been achieved only through 
development of those _ institu- 
tions associated with the law, 
Dean Havighurst declared. 
“Peace in the _ international 
sphere can only be achieved if 
we succeed in development of 
those institutions upon a world 
scale. The lawyer’s responsibil- 
ity is clear, and the task of the 
schools in helping to give the 
young lawyer a sense of that 


St. Louis Bar Opens 
Lawyers Reference 
Service 


St. Louis (ACCN) Formal 
inauguration of a Lawyers Ref- 
erence service by the Bar Ass’n 
of St. Louis will take place at 
the Civil Courts building here 
on Friday, April 29. Fred C. 
Schillinger will be attorney-in- 
charge of the service, which will 
begin operations at the bar as- 
sociation on May 2. 


Atty. Walter L. Metcalfe, 
chairman of the association’s 
reference service, said the pur- 
pose, of the program is to make 
available at relatively low cost 
the services of a lawyer to those 
individuals who presently have 
no contact with attorneys. He 
pointed out that in other cities 
where the plan is in operation 
it has been found that well over 
80 per cent of the applicants had 
never before consulted an at- 
torney. 


The fees, fixed by the rules, 
provide for a payment of $3 for 
a half-hour conference or $5 for 
one lasting up to an hour. If 
further services are required, 
arrangements may be made for 
fees on a basis agreeable to both 
lawyer and client. 


Lawyers registered for the ser- 
vice will be required to pay a fee 
of $5 to cover registration for the 
first year. 


Announcement 

Ira D. Dorian announces the 
opening of law offices at 1060 
Broad St., Newark 2. 








Cl i i ee 


SINCE 1920 
APPRAISALS 


of 
REAL ESTATE 
Serving 
Banks, Insurance Companies, 
Attorneys, Investors, Estates. 


EDWARD |. FORMAN 


331 Washington St., Newark 2, NJ. 
MArket 2-2943 
Member American Institute of 






i Ri ie te te ee 








responsibility is no less ap- ! Real Estate Appraisers 
parent. ‘~ } Fp 
BONDS Court & Fiduciary BONDS 





PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,00@ or less 
17 ACADEMY ST., NEWARK 2, N.J. 


MArket 2-1704-8 














NEWARK 





TITLE SERVICE 





Largest title plant in the State 


COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 
* 


New JERSEY REALTY TITLE 
INSURANCE CoMPANY 


Citle Service Exclusively 


TRENTON 

















Page Four 

































NEW JERSEY LAW JOURNAL, THURSDAY, MAY 5, 1949 72 N. J. L. J. Index Page 14 ces 
———, — 
Neu Jeravy Gam Journal ..|' ee ee re Prvicseome Mocel ne 
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———————— subsequently purchases the and owed no duty to the mort- pjinner of the Essex County Be FORM 
ASSOCIATE EDITORS premises from the owner is| gagee. Hence they acquired a Association has anncunced the: Pear | 
Milton B. Conford Leon S. Milmed | not extinguished by such pur-| lien paramount to the mortgage. May 7th will be the last dav me Rec: 
Harold H. Fisher Morris M. Schnitzer chase where it appears his in- | But when they acquired the fee making seating arrangemen. your 
Richard F. Green G. Dixon Speakman tent was that there be no subject to the mortgage, they Reservations should be pe: which 
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Joseph Harrison Malcolm D. Watson owner and it became their duty te ae 
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paren Skinder “Publisher holder. Held: he should have taxes at the time of the acqui- iJ) be informal and entertajp.—p foo 25 
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Entered as Second Class Matter, January 24, 1934, at the Post Office, owner, and should be subro- Paramount and prior to that of pease Se It is 
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the works on exhibit are considered of such high quality that one 
is reminded of the question asked of Rubens when he was Ambas- 
sador to Spain: Was it Rubens the painter amusing himself play- 
ing the diplomat or was it Rubens the diplomat amusing himself 
with painting? Which the profession, and which the avocation? 


Not many years ago the popular concept of art was, at least 
in America, that it was for the highbrow and the effete, and not 
for the virile and the strong. Americans bought and imported 
works of art, including the artist; we patronized the art gallery, 
But, indulge in creative art? 


the opera and the concert. 


was not for the professional man. 
of art, music and the opera. Such courses were no longer confined 
to students of the so-called liberal arts and the humanities. 
professor of Purdue University wrote: 
come a better one by deepening his understanding and apprecia- 
tion of one or more of the fine arts. 
can either play a good game of golf, or talk a good game, but one 
can not do both. Until recently, we could only talk about art. 


That 
We took courses on appreciation 


A 
“Every engineer would be- 


It has been said that one 


It 





is gratifying to note that some members of the legal profession | 


have gone beyond that 


and if the reader will check tne names on the various ‘canvasses | 
on exhibit, he will note that good painting is not inconsistent with 


success in the profession. 











| 


assignment of a mortgage on the 
premises in question which they 
seek to foreclose. Defendants 
Wasserman, Werbel and Gold- 
finger are the holders of a tax 
Sale certificate acquired in 1945 
from the City, for unpaid taxes 
from 1938 to 1944 amounting to 
$24,386.51 subject to redemption 
at 47/8% per annum. After se- 
curing the tax sale certificate 
they formed a limited partner- 
ship known as Baf, Limited, the 
other defendant herein, and 
secured the title to the property 
from the then owner, for $11,500, 
taking title in the name of Baf, 
Limited. The deed recited that 
the conveyance was subject to 
— tax sale certificate, mort- 
They state 









































jit was their purpose and inten- 


{tion to acquire the right to the 
rents of the property without 


Perhaps we owe something in this respect to the medical pro- | |a merger of their tax estate into 
fession for having led the way in creative art as an avocation for | 


the professional man. 


In 1945, the American Physicians Art Association held an 


exhibit where more than 1,000 pieces of art were on display. 
program to encourage 
and surgeons to develop and indulge their artistic talent, 


association has a continuing 


This | 
physicians 
as a 


safety valve from the nerve racking experiences and the worries 


of the profession. 
then does a great deal 


An hour of creative art work every 
to restore one after a trying 


now 


office, and it is a form of occupational therapy. 


The exhibit demonstrates that art is no longer a 
ure that only a chosen few can possess. 


hidden treas- 
Some come to it by nature, 


and others can come to it by hard work and plugging. 


and | 
3 |to themselves. 
day at the} 


the fee. After securing the deed 
Baf collected the rents until the 
rent receiver was appointed. 
Defendants claim they col- 
lected the rents as owner and 
that as such they were under no 


| Obligation to pay taxes and had 


|to the 
The Essex County Bar Association and its committee on cul-| 


tural activities that made the exhibit possible are to be compli- | 
mented for initiating the project. 


We hope the exhibit will become an annual affair. 


Approve Larger Fees for Penn. Counsel 


Appointed in Murder Cases 


The Governor of Pennsylvania 
has signed into law an act of the 
present Pennsylvania Legislature 
which increases the allowances 
for expenses and compensation 
to court-assigned counsel in 
murder cases. The act aliows a 
maximum fee of $500 to each 
counsel appointed for a defend- 
ant together with all personal 
and incidental expenses. The 
text of the act is as follows: 

“Sec. 1. Be it enacted, etc., 
That, whenever any person be- 
ing under indictment charged 
with murder shall make and file 
with the clerk of the court of 
quarter sessions an affidavit set- 
ting forth that he or she is 
wholly destitute of means to em- 
ploy counsel and prepare for his 
or her defense, the judge sitting 
in the court of oyer and terminer 
to whom such affidavit is pre- 
sented shall assign to such per- 
son counsel not exceeding two to 
represent and defend such per- 
son at the trial of the case, and 


when services are rendered by} \ 
other than herein provided.” 


counsel in pursuance of such 


assignment the judge sitting at 
the trial of the case may 
such counsel all personal and 
incidental expenses upon a 
sworn 
filed with the clerk of the court 
of quarter sessions and also} 
reasonable compensation for ser- 
vices rendered not exceeding 
$500 for each counsel, which al- 
lowance of expenses and com- 
pensation shall be a charge upon 
the county in which the indict-| 
ment in the action is found to be| 
paid by the county treasurer or, | 
where the city and county are} 
coextensive, by the city treasurer} 
upon the certificate of the judge| 
presiding at the trial of the case. 
Provided, That in order to be 
entitled to such expenses and 
compensation counsel so as- 
signed must file with the judge 
sitting at the trial of the case 
an affidavit that he has not 
directly or indirectly received 
nor entered into a contract to 
receive any compensation for 
such services from any source 


S 





| an accounting of the rents, 


| stated 


a right to appropriate the rents 
They claim fur- 
ther that in their capacity as 
tax sale certificate holders they 
paid the taxes from 1946 to 1948, 
totaling $12,482.46 and that there 
is due them this sum in addition 
$24,386.51 and interest 
Plaintiffs contend defendants’ 
action was fraudulent and asks 
dis- 
the tax sale certificate 
De- 
were 


charge of 
and a decree of foreclosure. 
fendants contend they 

within their legal rights and 
that plaintiffs must pay the 
sums in order to redeem 
the property from the tax Sale 


| certificate. 


allow | 


statement thereof being]. 
| intention. 


Held: The litigants are both 
seeking equitable relief and he 
who seeks equity must do equity. 

Merger is largely a question of 
That a merger was 
not intended may be expressly 


| declared or may appear from the 


| particular equities of the case. 


From the facts here presented it 
may be accepted that the de- 
fendants did not intend to effect 
a merger of their tax lien and fee 
title. It is not true, however, 
{that the defendants who claim 
this* unique position of owner- 
tax sale certificate holder, may 
collect the rents, retain them 
to the detriment of the mort- 
gagee, and fail to account there- 
for. Equity will not permit the 
execution of an arrangement 
whereby defendants in their 
dual roles squeeze the mortgagee 
by appropriating rents and at/| 
the same time add subsequent | 
taxes to their tax sale certificate. | 

It is the duty of a mortgagor | 


to pay taxes and municipal liens | tion was subsequently corrected | of such application was disct® 
and to keep down prior encum-! by his examination of Chap. 367 tionary. 


rected or reversed. 


PRACTICE — APPEAL — Chap- 
ter 367 Laws of 1948 is to be 
liberally construed. 

—Appeal to Supreme Court con- 
sidered filed as of date of fil- 
ing of notice of appeal erron- 
eously filed in Appellate Divi- 
sion, 


Digested from an opinion by 
Burling, J. rendered April 25, 
1949. Supreme Court. Seibold v. 
Lake Intervale. For appellants— 
Abraham M. Herman. For re- 
spondents—Oliver K. Day. 

Following a decree in fore- 
closure, the premises were sold 
by the Sheriff on July 30, 1945. 
The sale was confirmed and de- 
fendants appealed to the Court 


of Errors and Appeals. That 
court reversed the Court of 
Chancery, ordered the sale of 


July 30, 1945 set aside, and a new 
sale held upon specified terms. 
Pursuant to the remittitur, the 
Court of Chancery on July 8, 
1947, ordered a resale and speci- 
fied certain acts to be done by 
the defendants in compliance 
with the remittitur. The de- 
fendants again appealed but 
these orders were affirmed. The 
Court of Chancery then entered 
an order on July 19, 1948 affirm- 
ing its prior order and directing 
the sale to be held Sept. 27. 1948. 
Thereafter, dispute arose be- 
tween defendants and the Sher- 
iff as to defendants’ obligations 
under the order of July 19. De- 
fendants made no application 
for instructions but permitted 
the time for advertising to pass 
by without advancing the 
amount required by the Sheriff. 
Complainant then moved to con- 
firm the sale of July 30, 1945 on 
the ground defendants had fail- 
ed to comply with the order of 
July 19, 1948. The court granted 
this motion and defendants filed 
a notice of appeal first with the 
Appellate Division on Oct. 4 and 
then with this court on Oct. 26. 

Held: When an order of an ap- 
pellate court goes with its re- 
mittitur to the court of original 
jurisdiction, it is there for the 
purpose of being carried into ef- 
fect, and not for revision, cor- 
rection or reversal. The order re- 
instating the sale of July 30, 
1945 was in disregard of the re- 
mittitur which had ordered that 
sale set aside. Complainant could 
have promptly applied to the 
Court of Chancery for clarifica- 
tion of the disputed terms of the 
order and for instructions to de- 
fendant. 

Respondent has moved to dis- 
miss this appeal as out of time 
under Rule 1:2-5. Counsel’s ex- 


a 


planation is that he interpreted | 
Rule 4:2-1 to mean that his ap- | a 
venient to try the cause in Esseh 


peal should go to the Appellate 
Division but that this interpreta- | 


to sports 4 
games the program calls for; 
luncheon to be served from 12:3 
to 2 P.M. and a “Shore Dinner 
at 6:00 P.M. Tickets for th 
affair are $7.50 each and mz 
secured from Lester J. Mille 
chairman of the “Play Da; 
Committee. 











es 


Laws of 1948, Sec 12(1). Since 
the appeal was not delayed ani 
in view of the fact that this e 
actment is to be literally coz. 
strued the court views the notice 
of appeal of Oct. 26, 1948 as if 
had been filed Oct. 4, 1948 
Motion to dismiss denied. Or- 
der under appeal set aside. Cas 
remitted to Chancery Divisioz 
with direction that property b: 
forthwith sold in accordancé 
with remittitur of the forme 










































Court of Errors and Appeals 








APPEAL — Appeal will not lie 
from an _ interlocutory orde 
denying an application for: 
change of venue. 

Digested from an opinion br 

Bigelow, J. A. D.. rendered 





nr 


Apr 



















26, 1949. Superior Court. : 
late Division. Rossbach \ en 
ing News. For respondent 
John F. Ryan (Ryan & 
attys.). For appellants—Wilian 
Rowe (Lindabury, Steelman & 
Lafferty by Andrew J. Stes 
attys.). 

Defendants appeal from ; 
order in the Law Division di 
charging an order to show 1s 
why the venue should OE 
changed from Union County ° 
Essex County. 

Held: The appeal must 
missed because the order 
appealable. 

Appeals from interlocutory 0” 
ders cannot be taken unlé 








Sa 


















order falls within the scope © 
Rule 4:2-2. ee no 
(b) of this r 





tions and receivers ale are clear: 
ly not applicable. Section | 
ers orders determining that t 
court has jurisdiction 
person or subject matter. 
likewise is not here invol 
Section (d) allows appeals 
necessary to preserve the 
quo or res pending final 
ment and prevent irrep: 
injury. There is here no st 
quo or res affected by the e 
and no irreparable inju 
even if the order is erroneous, * 
may be reviewed on appeal 110! 
the final judgment. 
Additionally, the order 
discretionary and it is ™ 
claimed that it was an abuse “ 
discretion. There is no cla= 
that the venue was not propel. 
laid in Union County under Ru 
3:2-1. The defendant’s cla 
was that it would be more CO 

























|County. The granting or deniz 
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wr Attorney General's Opinion | At the Essex County Bar Association Art Exhibit 
y? March 28, 1949; which had been then recently 


br. Joseph L. Bustard, 

Assistant Commissioner 
FORMAL OPINION-1949 No. 17. 
Pear Mr. Bustard: 





‘ receipt is acknowledged of 
‘nef your letter of March 18th, in 
naa, epnich you inform us that a 
vs question has arisen as to the 
a eaning of the word “creed” in 
pn Pte 1945 Law Against Discrimin- 


gtion and in “the proposed civil 
rights law” (by which we assume 
that you refer to Assembly Bilt 
No. 65, which would amend said 
jo45 law), and request our opin- 
jon as to whether “use of the 
word ‘creed ’in the law applies 
gnly to religious beliefs or re- 
figious principles, and not poli- 
tical beliefs or political princi- 





our opinion, and we ad- 
you, that, as used in the 
» Against Discrimination (P. 
L. 1945, c. 169), the word “creed” 
eomprehends religious principles 
only; and that if Assembly Biii 
yerspNo. 69 becomes law in its pres- 
¢ ent form (secord official copy 
geprint no provision thereof 
will alter such meaning. 
The broad object of the Law 
Discrimination is to pre- 
eliminate practices of 
1ation against persons 
of race, creed, color, 
origin or ancestry”. 
In your letter you pass on to 
e suggestion that in some 
t ies the word “creed” is 
fined to comprehend political, 
as well as religious, principles 
Iet this be conceded. Our task, 
bowever, is not to find and ap- 
jy various authoritative defin- 
ions of the word, but to ascer- 
meaning thereof as 
the Law Against Dis- 
tion. It would be futile, 
re, to resort to diction- 
Nor would reported judi- 
onstructions of the word be 
Rather, we approach 
first, from the view- 
of the meaning intended 
word “creed” by the Leg- 
e which enacted the law, 
econdly, from the view- 
ont of pertineat provisions of 


It is 


















in the 











or ihe 1947 Constitution. 
ie It is a matter of common 
“i BBowledge that our Law Against 





nation 
after 


was patterned 
a Similar law 


enacted in New York State. The 
New York law had been reccm- 
mended for enactment by the 
State Temporary Commission 
Against Discrimination in its.re- 
port to the Governor and the 
Legislature (January 29, 1945). 
On page 39 of its report the 
Conimission said: 

The various anti-discrimin- 
ation statutes of this state 
vary in their phrasing of the 
grounds of discrimination. 
Some refer only to “race or 
color.” Some mention “creed,” 
while others mention “relig- 
ion;” and some mention both. 

Obviously, the underlying 
intent is the same; and that 
intent should be expressed in 
uniform phraseology. 

Section 2 of the New Jersey 
Law Against Discrimination de- 
clares: 

The enactment hereof shali 
be deemed an exercise of the 


police power of the State... 


and in fulfillment of the pro- 

visions of the Constitution of 

this State guaranteeing civil 

rights. 
The law became effective April 
16, 1945, when the New Jersey 
Constitution of 1844 (as amend- 
ed) was in force. In Article I 
(Rights and Privileges) of that 
Constitution, the words (or 
term) “race’’, “color”, “national 
origin”, “ancestry” were not 
specific synonyms. As to the 
word “creed, however, while 
there was no Specific mention 
thereof as such, the Article did 
contain several clauses relating 
to religion; ard paragraph 4 
thereof specifically provides that 

. . . no person shall be denied 

the enjoyment of any civil 

right merely on account of his 
religious principles. 

It was this ciause that was 
generally regarded as the “civil 
rights clause” of the 1844 Con- 
Stitution; and this is borne out 
by the fact that, as will appear 
later herein, the framers of the 
1947 Constituticn concentrated 
their efforts upon a broadening 
thereof. 

It is our purpose here to 
reconcile with the 1844 Consti- 
tution the declaration in sectior 
z of cur Law Against Discrimin- 
ation to the effect that the en- 


not 
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Osborne, Fredrick J. Waltzinger, president of the Essex County Bar Association and 


Norman N. Popper, chairman of the Art Exhibit Committee, admiring paintings by Mervin G. 
Wiener, Jerome C. Eisenberg, Osborne, Aaron Lasser and Popper. Over 500 persons have viewed the 


exhibit. 





be deemed 
the pro- 


actment thereof shall 
to be in fulfillment of 


visions of the Constitution of 
this State gueranteeing civil 
rights. The history hereinabove 


recited has been set forth mereiy 
for the purpose of establishiiug 
that when our Law Against Dis- 
crimination was enacted, in 1945, 


the word “creed intended 
to be synonymous with the term 
“religious principles” as used in 


our 1844 Constitution 









In the New Jersey Constitu- 
tion of 1947, Article I (Rights 
and Privileges'!, Paragraph 5, it 
iS provided: 

No person shall be denied 
the enjoyment of any civil .. 
right, nor be criminated 
against in the exercise of any 
civil... right because of 
religious princip! race, color 
ancestry or nat origin. 

Upon adoption of 1947 Con- 

stitution by the people, the dec- 

laration in section 2 of our Law 

Discrimin becam 

7 reason of the em- 

in our 1 funda- 

law of the prohibited 

discrimin tion con- 

the sta (The Law 

ainst Discrimination prohibits 

discrimination based on race, 

creed, color, nati origin or 

ancestry, while the civil rights 

paragraph of the 1947 Constitu- 

tion pronibits discrimination 

besed on religious principles, 

race, creed, ancestry or nationai 
origin.) 

It is of moment in our con- 
sideration of this issue that the 
1945 Legislature also enacted 
laws amending R.S. 10:1-3 and 


10:1-6 (prohibiting discrimina- 
tion in places of public accom- 
modation), 10:1-8 prohibiting 
disqualification of citizens for 
jury service), 10:2-1 (prohibit- 
ing discrimination in employ- 
ment on public works), 18:14-2 
‘prohibiting exclusion of chil- 
dren from any public school), 
30:9-17 (prohibiting preference 
in the admission of patients to 
certain municipsl institutions), 
discrimination in defense indus- 








(Continued on page 6, col. 1) 








New York and New Jersey 
Bank & Insurance Ctocks 
Building & Loan Shares 

Mortgage Certificates 
KOELLNER & GUNTHER, Inc. 
31 Clinton St., Newark 2, N.J. 
Telephone MArket 3-0190 








Report on Enforcement of Union 


Contracts Issued 


General clauses covering the 
enforcement of collective bar- 
gaining agreements are the sub- 
ject of a new publication on 
collective bargaining provisions. 
Enforcement provisions include 
mutual pledges of compliance; 
protection of agreements against 
conflicting company regulations 
or union rules; separability 
clauses; penalties and sanctions 
to insure compliance; authoriza- 
tion for discipline if the contract 
is violated, and various systems 
of fines or assessment of dam- 
ages. 

The bulletin designed to 
serve as a reference volume to 
be used by negotiators in collec- 
tive bargaining by making avail- 
able to them a wide variety of 
clauses and thus facilitate, but 
not condition, the bargaining 
process. 


1S 


This publication is a supple- 
ment to previous publications in 
the collective bargaining provi- 
sions series of the bureau’s divi- 
sion of industrial relations. A 
complete listing of all publica- 
tions in this series may be ob- 
tained by writing to the New 
York regional office. 

This report is a processed pub- 
lication. Single copies may be 


obtained free as long as the sup- 
ply lasts, from the Regional Of- 
fice of the Bureau of Labor Stat- 
istics, 341 Ninth Avenue, New 
York 1, N. Y. 








The 
New Lawyer's 
Protective Policy 


This policy gives complete protec- 
tion to all Lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occuring in the perform- 
ance of any professional service 
rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates. 


FRED W. ANDRES 
COMPANY 
1180 Raymond Boulevard 
Newark 2, N. J. 
Mitchell 2-2965 or MArket 3-3470 











Thirty years of experience in ALL TRENTON SERVICES 
including: 
Superior and U. S. District Court judgment searching. 
Corporate Status, includiiug Receiverships. 
Superior (Chancery) and United States Distriet Court 
Abstracts and information. 


W. COE McKEEBY ASSOCIATES 
24 Branford Place Te! MArket 3-4232 Newark 2, N. J. 
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LAW PRINTERS 


CASES AND BRIEFS ON APPEAL 


ARTHUR W. CROSS, INC. 
New Jersey Division of 
PANDICK PRESS, INC. 
71-73 CLINTON STREET, NEWARK 4, N. J. 
TexerHons MARKET 8-4994 
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ATTORNEY GENERAL'S OPINION 


. We struck the ambiguous; drafting the prevailing statutory | Lawrence Clayton, one of the, can meet and decide nothiy 


(Continued from page 35) 


and PL. 1942, C. C. 114 (prohibiting 
tries), so that in each instance 
the range of prohibited reasons 
for discrimination was made the 
same as that which it (the Leg-| 
islature) was writing into the | 
Law Against Discrimination. | 
Aside from the significance of| 
these amendatory acts as estab-| 
lishing law pari materia (on the} 
same subject), there is import 
in the circumstance that the one 
Legislature purposely inserted in 
cur then existing statutes a uni-| 
iorm range of prohibited reas-| 
ons for discrimination (race,! 
creed, color, national origin or, 
ancestry). By its comprehensive | 
action in this regard, the 1945) 
Legislature fashioned a policy | 
for this State; and it becomes! 
apparent that the framers of the’ 
1947 Constitution sought to per-|§ 
petuate that policy when the 

integrated the substance thereof | 
in the new fundamental law 
they were framing. | 

True, we are not here called, 
upon to construe the provision 
of our 1947 Constitution con-| 
cerning civil rights (Art. I, Par. | 
5). Parentheticaliy, our com-| 
ment is that the framers’ reten-| 
tion of the term “religious prin- 
ciples” rather than their use of 
the word “creed”, in the civii 
rights paragraph, would seem to| 
have obviated the necessity, at 
any time, of a constitutionai 
construction involving an issue 
similar to the one under consid-| 
eration here but arising from 
statute law. Accordingly, since 
our concern is une of statutory, 
and not constitutional, construc- | 
tion, it might be said that re- 
course to the proceedings of the 
Constitutional Convention is not 
in order. In view of the fact,| 
however, that (as we have here-| 
inabove shown) the framers car- 
ried over into our new funda-| 
mental law the then existing! 
statutory pattern of prohibited| 
reasons for discrimination, we, 
conceive the Convention’s pro-| 
ceedings te be available toward | 
ascertaining the meaning com-!| 
monly attributed to the word, 

“creed” as contained in our laws, 
inasmuch as the delegates were 
pointedly dealing with the prob- 
lem of broadening the then con-} 
troliing constitutional clause re-| 
lating to civil rights, and alsc| 
toward ascertaining the effect, if 
any, the Constitution of 1947 
had upon such meaning. 

The record of the discussions 
among, and of presentations by 
public representatives at hear- 
ings before, the Constitutional 
Convention’s Committee on 
Rights, Privileges, etc., indicates 
that the word “creed” was gen- 
erally accepted as connoting re- 
ligious principles only, or in the 
sense thereof as used in the Law 
Against Discrimination — to 
which law (incidentally but 
significantly) reference was 
made several times before the 
Committee. 

The Committee’s proposal to 
the Convention (see printed Re- 
port and Proposal, dated July 
31, 1947) included, under Rights 
and Privileges, the following: 

No person shall be denied 
the enjoyment of any civil 
right, nor be discriminated 
against in any civil right on 
account of religious principles, 
race, color, ancestry or nation- 
al origin. 

And in its accompanying report 
to the Convention, the Commit- 
tee’s comment upon its own pro- 
posal was: 

. This section is an all-in- 
clusive statement of principle 
on the enjoyment of civil 
rights, and is self-explanatory. 
The mimeographed transcrip%! 

of the Convention proceedings 
reveals that when this subject 
was being debated by that body, 
Mr. Schenk, Chairman of the 
Committee, in defending his 
Committee’s proposal against 
projected amendments, said in 
part (page 17-30A): 














| proposal which had been made | intended. 


| Washingtonia - a Translation 


word “creed” out of that rec-| range of pronibited reasons for| governors of the Federal Reserve|can be done. 
ommendation, which _ canjdiscrimination, saw fit to pre-| 


mean communism, or... can | serve therein the term “religious; the American Retail Federation|a mathematically precise 


mean just an offshoot of a! principles’, as contained in the|recently gave these definitions} from an unwarranted assum. 
ion. 


particular religion. We added| 1844 constitutional clause anent|of words common to the Wash-|tion to a foregone conclus 


e 


the words “ancestry or nation-| civil rights, rather than to use| ington scene: | Co-ordinator — a man 


al origin”, and we broadened| in piace t thereof the word “creed”| Conference—a meeting of a| brings organized chaos ( 

the word “religion” to “religi-| which, although recognized as|group of men who, individually | | regimented confusion. 

ous principles” to include ag-| comm only signifying religious; can do nothing but, as a group,| Economist—a financial 

nostics and non-believers . . ‘| principles only, might sometime, | without money who has 
Mr. Schenk was referring to a| be construed more broadly than; fect shall remuin in full force} Beta Kappa key on one 
until . . . superseded, altered; his watch chain and no 
or repealed by this Constitu-| on the other. 








to his Committee and which, a3} Taving shown to what extent| 
quoted by him immediately be-| considerations cognate 


iscriminati We conclude by saying that| statistician who was sent 


fore he spoke the commencs}Law Against Discrimination in- 
above reproduced, was substan- | fiuenced the 

itially the same as the provision| into the civil rights paragraph | 
;contained in the New 
| stitution. 


Ol 


lence to the “saving clause” of| there is nothing therein that|cook. The statistician ap) 

: . laises i - + ani i | specifically or impliedly would | to his report: “Two per ce 

1on of the pro-|that instrument might be ; 3 wert 

ti cil yt pes inl thought superfluous. Yet, our change the meaning of the word; the men here married 

| tional ‘Consesiinn has served to|*¢ asoning would not be complete; Creec as beng in the original) cent of the women. 
atisfy us that, in relation to lunless we directed attention to|'** ‘P-L. 1945, c. 169). 








| civil rights, the word “creed” was| Article XI (Schedule), Section 1,| Very truly yours, Announcement 
‘commonly recognized as com-| Paragraph 3, in which it is de- Theodore D. Parsons 

|prehending religious principles | creed that | Attorney General Lloyd L. Rosenberg announces 
only; and that the delegates, in| All law, statutory and other-| By: ; the removal of his offices for 
integrating into the proposed | wise ... in force at —s Dominic A. Cavicchia |the general practice of lay 
fundamental law they were' this Constitution... takes af- Deput y Attorney General '7 i | Park Place, Morristow 





to the| tion or otherwise. | Clayton also told about 


| the language written| We have examined the provisions) lumber camp employing 50 


UL 


of Assembly Bill No. 65 (second | and 2 women cooks. During 
York Con-!| of the 1947 Constitution, refer-| Official copy reprint), and that} stay one of the men marr 


Je 


board, at the annual meeting of| Statistician—a man who dr 
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Panausxiae 


A BETTER TITLE INSURANCE SERVICE 
FOR NEW JERSEY 





The Clinton Title and Mortgage Guaranty Company and the Lawyers Title Guaranty 
Company of New Jersey are happy to announce that through the joining of their entire 
plant facilities and persennel a greatly improved title insurance service will be avail- 
able to the clients of both companies, beginning May 2, 1949, under the name of 


LAWYERS-CLINTON TITLE INSURANCE COMP. ANY OF NEW JERSEY. 


Holders of title insurance policies issued by both companies will be indemnified and 
insured by Lawyers-Clinton Title Insurance Company of New Jersey and by adequate 
| re-insurance coverage. The provisions of the contract under which this contingent 
liability is assumed have been considered and approved by the Commissioner of Bank- 
ing and Insurance of the State of New Jersey and will be submitted for approval to 
the Superior Court of New Jersey. 


The total assets of Lawyers-Clinton Title Insurance Company of New Jersey, includ- 
ing $100.000.00 in United States Government Bonds on deposit with the Commis- 
sioner of Banking and Insurance of the State of New Jersey, are available for the 
protection of policyholders. 


The sound management policies and the capable, co-operative personnel which have 
won such widespread acceptance during the past twenty-five years will be continued. 
The enlarged facilities and extensive experience made available by the combination 
of title plants and personnel assure attorneys and purchasers of title insurance in all 
counties of New Jersey more efficient, prompt and complete service. 


Offices of Lawyers-Clinton Title Insurance Company of New Jersey will be located at 
7 Nelson Place, Newark 3, New Jersey, and 515 Clinton Avenue, Newark 8, New Jersey. 


LAWYERS-CLINTON TITLE INSURANCE COMPANY OF NEW JERSEY 
Thos. E. Colleton, President 





7 Nelson Place 515 Clinton Avenue 
George W. Piche, Vice President Andrew Sikora Jr., Vice President 
Herbert Parvin, Assistant Secretary William J. Stillman, Assist. Secretary 


S. Frederick Wilson Jr., Treasurer 





Directors 
Michael N. Chanalis Roy H. Kirch James A. Oneil 
Thos. E. Colleton Joseph B. Klausmann George W. Piche 
| William Frey Charles Koos Andrew Sikora Jr. 
Fred Herrigel Jr. James L. R. Lafferty Harry J. Stevens 
| Andrew G. Holl Aaron Lasser S. Frederick Wilson Jr. 
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DIGESTS OF RECENT OPINIONS 


LANDLORD AND TENANT —} PARTIES — A suit against a 
PRICE CONTROL — A rental State Board to enjoin it from 


agent for the owner of an enforcing an allegedly uncon- 
apartment who collects rents stitutional statute, is a suit 
therefrom and participates in against the individuals 


charged with enforcing the 
enactment and is not a suit 
against the State. 

RULES — Rules 3:81-1 to 3:81- 
14 apply to actions to review 
decisions or rules of Adminis- 
trative Agencies but do not 
apply to actions against such 
agencies seeking a declaratory 


the execution of leases there- 
for, may be held in treble 
damages for the collection of 
excessive rents under the 
Housing and Rent Act of 1947. 
Digested from an opinion by 
horne, J. C. C. rendered 
22, 1949. Essex County 

arr v. Winnwood. For 
















is — Harry Cohn. For judgment and injunction 
ts — Braelow and against enforcement of alleg- 


edly unconstitutional legisla- 


tion. 
CONSTITUTIONAL LAW—While 
the State may, under its police 





question here is whet! 
al agent for the owner 
artment, who collects 





tne 


e r the owner and partici- power, regulate the practice of 
p as a witness at least, in Optometry, such regulations 
he execution of the leases of must be reasonably related to 


artments, may be held in| public health, morals, safety 










& Consodine (William 


rel amages for the collection or welfare. 
; essive rents under the : ; 
- y and Rent Act of 1947 Digested from an opinion by 
Pe er, ; ; 58 Stein, J.S.C., rendered April ; 
Held: The determination of the 4 ; JSC. 7" ane red Apri 16, 
; 1949. Superior Court, Chancery 
yestion rests upon (1) the ex- 4 io z ; : 
av purpose of the act and (2) Div. Abelsons v. State Board of 
P 4 ets as to the rental agent. O} tometrists. For plaintiffs — 

























































The act provides: “Any person welts.” aimianiiead Hor the 
10 demands, accepts, or re- aimee et. — i or the 
payment of rent in aes Walter D. Van Riper, 
¢ the maximum .. . shall t Gen. (CW illiam i Miller, 
"» Clearly the agent| 2PPearing For intervening de- 
re falls within the express| '°=dants - Elias A. Kanter. 
rds of the act. ‘ TI is is an action under the de- 
The further provides tha judgments act to de- 
{ the violation was neither will- ‘ the constitutionality of 
{ul not the result of failure to Chay} 350 P. L. 1948 whicn 
take practicable precautions, the #™ends certain sections of the 
I is the amount of the 2¢t concerning optometry. 
over ree. not treble damages Plail iff also seeks injunction 
biect of the Act is to 2gainst enforcement of certain 
rote the public during tl sections of the act. The Attorney 
pe f crisis. It is well known ral, appearing for the New 
t! tremendous amount of| Jersey State Board of Optomet- 
B ousi s handled by rental) ists, moves to strike the com- 
2 without the owners havy-| Plaint on the ground that the 
Ino m knowledge about , | Board being an agency of the 
exact rentals charged. It is obvi- | State, this suit is in effect 
ous erefor, that the public) 29 the State and cannot be 
qould not be protected fr maintained without its con- 
over -ces if rental agents w sent, on the ft rther ground that 
pot compelled to comply with th he action is in violation of Rules 
act. Both the express words and| 281-1 to 3:81-14, and on the 
the purpose of the act connote | 2!% that the statute is con- 
the sion of an active rental] | S/tutional. 
hin its terms Held: The State is not suable 
I ll established that it in its own courts without Its 
Rot cuse from legal liabil nent the JUGement Ol 
" that one has acted. in ined will operate to control the 
lid, as agent for an- n of the State or subject it 
ether the agent’s acts ity. The instant suit, 
-r, is not embraced within 





violation of the Act and 
they were such as to 
penal responsibility of 
lamages or merely re- 
\ the overcharge, 
ns of fact for final hear- 


e aS it Stands the stated 
is a Suit to restrain the 
from enforcing legislation 
aintiff attacks as an un- 
interference with his con- 





are 











9 S nal rights. Such suits 
A : F ¥ t eonsi ed snits acainst 
The motion to dismiss as to hot considered suits against 
hee al agent is denied State but suits against in- 
= dividuals charged with the en- 





forcement of the enactment. 
Rules 3:81-8 to 3:81-14 are not 
applicable in the instant contro- 
vers} They to reviews of 
al decisions of Administrative 
cies or of administrative 
promulgated by any ad- 
istrative agency. The com- 
int here does not seek review 
any decision, action, or rule 
the Board. It seeks a declar- 
judgment as to constitu- 
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Graduate U. 8. Law School 
Mezican Immigration Cases 
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Luis Rojas de la Torre 
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MUrray Hill 2-0780 
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Registered with Mewican Consulete its enforce- 
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LORENZO J.ROEL | crs and right of the 
power a ent 
49 BROADWAY, NEW YORK State to regulate the practice of | 


BArclay 7-4796 under the state’s 
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'by name, to c 


| dition Law expressly 
; only to indictments and affidavits 


| police power, is conceded. But 
the power must not be exercised 
capriciously, arbitrarily, or op- 
pressively. 1e employment of 
the power must always be reas- 
onably related to legitimate ends 
sought to be attained, to wit, 
the protection and promotion of 
public health, public safety, pub- 








lic morals, or general welfare 
Applying these general rules, 
the court finds that while the 
act as a whole is not unconstitu- 
tional several sections or sub-| 
sections appear to be unreason- 
able and hence neonstitution- 
al. The motion to dismiss 
the complaint lied and the 





Y 


matter held 
judgment af 


declaratory 
al hearing. 


¢ 

iO 
ter 
ut 


form 
Pini 





EXTRADITION 
formations, in states which al- 
low them, are sufficient for ex- 
tradition purposes. 


—An indictment or information| 


is sufficient for extradition| 
purposes if the acts therein al-| 
leged to be a crime may, within} 
the bounds of reasonable un-| 
derstanding, be such in the de-| 
manding State. 
opinion by| 

red April 20, 


Appellate | 
For ap-} 
For re-| 


Digested from 
Jacobs, J.A.D., rend 
1949. Superior C 
Div. Stark v. Livermor 
pellant—Albert S. Gross. 


y+ 
uli 


¢ 


spondent — Wallace S. De Puy| 
(Walter G. Winn s | 
Petitioner appeals from an or-| 


vrit of habeas| 
ng him into! 
‘Fe 


der discharging 


corpus and remar 

the custody of ate of New| 
York pursuant t 1 extradition | 
| 


warrant. | 





The Grand Jur the County 
of New York directed the Dis-| 
trict Attorney to file an informa-| 


Special Ses-| 


titioner _ 


tion in the Court 
sions charging the 


others with the crim e of con- 
spiracy in violation of Section| 
580 of the Pen Law of New| 
York. The direction of the grand; 
jury was approved by a Judge of| 
the Court of Gen Sessions. | 
Thereafter, the District Attorney | 
filed an informat charging 
that the petitioner and others 


unlawfully conspired in New York| 
to commit crimes and acts injur- 





ious to public morals, and for the 
perversion and obstruction of 
justice and the ministra- 





tion of the laws, in 
spired to violate 


of New Je! 


hey con-| 
gambling | 
nd to aid| 








er 


oth persons lolate those | 
laws, in violation Section 580 


New York. | 


of the Penei Lav 

Petitioner contends (1) that) 
the formal documents supporting | 
the extradition ceeding were| 
insufficient, and (2 he was} 
not substantially accused of aj 


crime. | 

Held: The provisions relative | 
to the extradition of persons ac-} 
cused of crime states | 
are found in Arti IV, section | 
2, clause 2 of the Constitution of} 
the United States, Chapter 209 | 
of the recent revision 


of the Un- 
ited States Code covering Crimes 


other 
ytner } 
| 


' 









and Criminal Procedure (18 USS. 
C.A. Sec. 3182) and the Uniform | 
Criminal Extradition Law adopt- 
ed in New Jersey 1936 (RS. 


Although the 
mentions in- 
its before 


2:185-6 et seq.). 
Congressional Act 
dictments and affidav 





magistrates charging the com- 
mission of crime it does not refer, 


rimin: 


riminal informa- 
tions. However, there have been 
indications that criminal infor- 
mations in states which allow 
them will be treated as indict- 
ments for extradition purposes. 

The Uniform Cri! 


h 
o 








refers not 
before magistrates, but also to 


“information supported by affi- 
davit” in the state having juris- 


T +e (o-rr Press 
LAW pRinters. 


130 CEDARST. NEW YORK 
REeter 2-26544 


EEE 














— Criminal in-|tjes require no greater showing. | 


| 
| 


ithe character of the jolt, how- 


diction of the ee International Bar Meet- 
;ent provisions are in furtherance | ° 

lof, ae in nowise inconsistent | mg to Be Held 

| with. the federal Constitutional in London 
provistox—and the Congressional | 2 
enactment thereunder. The ob-| The International Bar Associ- 
jection to the sufficiency of the! ation will hold its next Inter- 
formal documents supporting the} national Conference of the Legal 
extradition is-without merit. | Profession in London during the 

This information filed pursu-|last week of July, 1950. Invita- 
ant to direction of the grand jury, tions for the conference were re- 
|and with the approval of a Judge ceived from the bar associations 
|of the Court of General Sessions} and governments of France, 
|and the certification by the Gov-| Lebanon, Spain and the United 
|ernor of New York make a prima} Kingdom. The decision to ac- 
| facie ease of a crime cognizable | cept the invitation of the United 
iby its laws. Within the bounds| Kingdom was made by the exec- 
| of reasonable understanding, the} Utive council of the association 
|acts of the petitioner alleged to| at a meeting held on the farm 
|be a crime may be such in the|9f Amos J. Peaslee, secretary 
'State of New York: the authori-| S¢meral of the council, in Clarks- 
| boro, New Jersey. 

It is not for the asylum State | The last international confer- 
to pass on the extent or effect of | ence was held in August 1948 at 
the laws of the demanding State.| the Peace Palace of the Inter- 

Affirmed. | national Court of Justice at the 

|Hague. It was attended by sev- 
NEGLIGENCE — The jerking or| eral hundred lawyers from 55 
jolting of a trolley car is not/ Nations. 

negligence unless the jerk or| 

jolt is of a violent or unusual} 

nature. ons 
NEGLIGENCE — TRIAL — In| Vincent J. Di Fiore announces 

determining whether action! the removal of his offices to 6107 

based on negligence in alleged | Bergenline Ave., West New York, 

jerk of trolley car should be | where he will continue the prac- 


Announcement 





















submitted to the jury, trial) tice of law. 

judge must decide whether | Bankruptcies 

the evidence tends to indicate | pes se. 

the occurrence of such @ vVi0-! \uraus. Cart, Chaties Abrams and David 

lent or unusual jerk or jolt as| fio 1 t/a Parti United Resident 

to speak ef negligence in op-| wey: vol; $ 36.42; assets $64,- 

eration. se re ob Pasa & Cahill; solr. Nathan 

Digested from an opinion by} ee iuileo ane Waa ee 
Colie, J. A. D., rendered April . Chapt. XL; liab, $42,480.18; 
26, 1949. Superior Court, Appel- . Mates & tenmens 2a 
late Division. Henry v. P. S. For} rrirz, tarcia §. and Florence M. Fritz, 
appellant — John W. McGeehan | 1 ee eee 
(George F. Corrigan, Jr., atty.).| $3,529.26: assets $1,887; refr. Lip- 
Vor respondent — Carl T. Freg-| 5; °- Soho eee 6 ee 
gens. zg, Ine., 506 Washington 

Plaintiff contends the  trial| ae and batt Wetnas & Golan: 
court erred in directing a verdict | Salvatore J. Vuocolo; 4-21. 
for defendant at the close of | STAND A, Frank. 206 Cleveland: Ot@c Etim 
plaintiff’s case. Mab: vel, Wecleus & Gant. sole, Me 

Plaintiff testified he was a » H., 27 Mechenie St. Cane 
passenger on defendant’s car, use; vol.: liab. $9,087.67; 
that before he could get to a rad Clete 
seat there was an “unusual jerk”,} srrot, Jacob, 188 Hackensack St.. E. Ruth- 
and he slipped and fell on the| stfords vol.; Hab. | $5,250; aus nec 
wooden strips on the floor of the|  ziale; 4.19 


car, and that it had been rain-| 
ing. On cross examination as to 





Tel. BAyonne 3-5373 


ever, he stated the trolley start- Seymour Agency, Inc. 


ed as ordinary trolley cars do REALTORS 
with a jerk or jolt and that it|] 9 West 8th St., Bayonne, N. J. 
was the same jerk or jolt of a GEORGE SEYMOUR 


Member ef American Institute ¢«f 


trolley car when it starts up. Real Estate Appraisers 


The fellow passenger who testi-|} 
fied for the plaintiff, said “the| 
floor was real slippery that} 
night, and when he (the oper- 
ator) started off again it gave a/| 
jerk again and he (plaintiff) 
fell. The floor was wet—it was 
raining that night .. .” She said 
it was the ordinary operation of | 
a trolley car that starts and 
stops with a jerk. | 
Held: There was no evidence 
justifying the submission of the| 
question of negligence to the 
jury. There is no evidence that 
the jerk was abnormal or any-| 
thing more than merely inci- 
dental to the proper operation 
of the car. In deciding whether 
or not to submit cases of this 
kind to the jury, the trial judge 
must decide whether or not the 
evidence tends to indicate the 
occurrence of such a violent or 
unusual jerk or jolt as to speak 
of negligence in operation. 
Affirmed. 
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Every Court and Judicial 
Tribunal, as well as in 
Inheritance Matters, our 
appraisals are accepted. 
For more than half a cen- 
tury our own records are 
complete. 
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Essex Bldg., Newark 2, N. J. 
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Superior Court Schedules and Notes 


ATLANTIC COUNTY 


: Superior Court 
Law Div.— 

Hen. Frank T. Lloyd, Jr. 
Trials to May 26 incl 
Motions—May 6, 20 
Chan. Div.— 

Hen. Vincent S. Haneman 
Final hearings 

and Thursdays. 

Motions and pretrials—Fridays 


Matrimonial Div.— 
Hon. Vincent S. Haneman. 
Every Tuesday. 
BERGEN 
Law Div.— 
Hon. J. Wallace Leyden. 
Trials to June 10. 
Motions—May 6, 13. 
Chan. Div.— 
Hon. John Grimshaw, Jr. 
Motions—At Hackensack May ! 
27, at Paterson May 6, 20. 


COUNTY 


Matrimonial Div.— 

Hon. William A. Hegarty. 
Trials—Weeks of May (16, 39. 
Motions—May 6, 20. 


CAMDEN COUNTY 


Law Div.—Hon. Donald Waesche 


Trials to June 16. 


Wednesdays 


ESSEX COUNTY 


Law Div.— 

Hon. Wm. A. Smith. 

Hon. Joseph L. Smith.’ 

Hon. Daniel J. Brennan. 
Trials—Monday thru Thurysaay 


Motions and pretrials — Every 


Friday. 


Chan. Div.— 
‘ Hon. Walter J. Freund. 
Hon. Alfred A. Stein. 
Judge Freund will hear contest- 


ed motions at the Hall of Rec- 
and uncon- 
tested motions on May 13. Pre- 
trials and final hearings are 


ords on May 6 


heard daily except Friday. 


Judge Svein will hear contested 
Motions at the Hall of Records 
uncontested 


May 13, and 
ions on May 6 


on 
mot 


Matrimonial Div. 
Hon. C. Thos. Schettino. 
Hon. Hermar. E. Hillenbach 

Motions and pretrial 

Records, Newark. 


of Records 
GLOUCESTER COUNTY 


Motions and pretrials—May 4, i3 


Chan. Div.— 
Hon. Norman T. Rogers 


Motions and pretrials—May 4,20 


Matrimonial Div.— 
Hon. Wm. R. J. Burton 
Trials—Every Tuesday, Wednes- 
day and Friday. 


CAPE MAY COUNTY 
Law Div.— 
Hon. Frank T. Lloyd, Jr. 
Trials—May 31 to June 9. 
Motions—May 13 at 12 noon. 


Matrimonial Diyv.— 
Hon. Vincent S. Haneman. 
Every Tuesday at Atlantic City. 


CUMBERLAND COUNTY 
Law Div.— 
Hon. Frank T. Lloyd, Jr. 
Trials—June 20 to June 30. 
Motions—June 3. 


Matrimonial Div.— 
Hon. Wm. R. J. Burton 

Trials and motions every rhurs- 
day. 





LAW BOOKS 


BOUGHT — SOLD — EXCHANGED 
COMPLETE LIBRARIDS AND SINGLH 
SETS — BOOKS REBOUND 


Clark Boardman Co., Ltd. 


11 Park Place, New York, N. Y. 














NORMAN N. POPPER 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N.J. 
Mitchell 2-1406 


Services avatladle to attorneys enly. 











Licensed 
Bonded 
LAcense No. $76 


Telephone 
Asbury Park 2-7140 
If No Anewer 
Manasquan 17-3552 


Glendan J. Tranter 
PRIVATE INVESTIGATOR 
ELEOTRONIO & SCIENTIFIO 

DETECTION BHQUIPMENE 
—Divorce Evidence Obdtained— 
710 Mattison Ave., Asbury Park 











LICENSED Elizabeth 2-3359 
BONDED 2-4644 


Hanus Detective Agency 
Suite 601-602 
1143 East Jersey Street 
Elizabeth, N.J. 
CHARLES HANDS, Prinetpal 








Law Div.—Hon. Donald Waesche 


Trials commence June 20. 
Motions—June 24. 


HUDSON COUNTY 


Law Div.— 
Hon. Wm. J. Brennan, Jr. 
Hon. Haydn Proctor 
Trials now in progress. 
Motions—Fridays. 


Pretrials on all available days. 


Chan. Div.— 
Motions are heard at 
every Friday. 


Matrimonial Div.— 

Hon. David A. Pindar 
Trials—Monday thru Thursday 
Motions — every Friday at the 

Court House. 


HUNTERDON 

Matrimonial Div.— 
Hon. Donald H. McLean. 
Trials at Belvidere—June 6. 

Motions at Somerville—May 13. 


MERCER COUNTY 


COUNTY 


Law Div.— 
Hon. Ralph J. Smalley. 
Trials resume in June 
Motions—May 13. 
Chancery Div.— 
Hon. Wilfred H. Jayne. 
Motions will be heard every Fri- 
day at the State House Annex 
| Matrimonial Div.— 
Hon. William R. J. Burton. 
Trials and motions every Mon- 
day. 


MIDDLESEX COUNTY 


Law Div.—Hon. Ralph J. Smalley 
| Trials to June 

Motions—May 6, 20. 

| Matrimonial Div.— 

| Hon. Donald H. McLean. 

| Trials at Elizabeth — May 9, 16. 
Motions at Elizabeth—May 27. 


MONMOUTH COUNTY 


| 


Law Div.— 
Hon. Thomas Brown. 
Hon. Frank L. Cleary. 
| Motions—Fridays. 
Trials—Mon. thru Thur. 
| Chancery Div.— 
| Hon. Norman T. Rogers. 
| Motions—May 13. 


| Matrimonial Div.— 

Hon. Donald H. McLean. 
Trials—May 10, 24. 
'Motions—May 6, 20. 








1 STOCK CERTIFICATE BOOK 
i STCCK TRANSFER LEDGER 
1 DESK SEAL — 1 DURABLE BOX 


We Pay 


305: Broadway 





CORPORATION OUTFITS 


1 DE LUXE 8.x 11 MINUTE BOOK WITH BOOSTER LOCK 


Printed N. J. Minutes—$1.00 Additional 


CONTINENTAL STATIONERY CO., Inc. 


Founded 1910 
PRINTERS — ENGRAVERS — LITHOGRAPHERS 


COrtiandt 7-5744 


$440 


Postage 


New Yerk 7 





hearings 
heard every Friday at Hall of 
Trials Mon- 
day through Thursday, at Hall 


Newark 


| Said deceased, 
a 


MORRIS COUNTY 
Law Div.— 

Hon. J. Wallace Leyden. 
Trials resume June 13 
Motions—June 17. 

Chan. Div.— 
Hon. John Grimshaw, Jr. 


erson May 6, 20. 
OCEAN COUNTY 
Law Div.— 
Hon. Wm. A. Smith. 
Trials concluded. 
Motions may be moved on any 

Friday at Newark at 9:45 A.M. 
Matrimonial Div.— 

Hon. Donald H. McLean. 
Trials at Freehold —- May 10. 
Motions at Freehold—May 6, 20. 

PASSAIC COUNTY 
Law Div.— 

Hon. Robert H. Davidson. 
Trials now in progress. 
Pretrials—-Fridays at 2 P.M. 
Motions—Every Friday. 

Chan. Div.— 

Hon. John Grimshaw, Jr. 
Motions—At Paterson, May 6, 20, 
at Hackensack, May 13, 27. 

Matrimonial Div.— 

Hon. Wm. A. Hegarty. 
Trials—Weeks of May 9, 23 
Motions—May 13, 27. 


SALEM COUNTY 


Law Div.-— 
Hon. Frank T. Lloyd, Jr. 


Trials—June 13 to June 16, incl.} 


Motions—June 13, 14. 
SOMERSET COUNTY 
Law Div.— 


Hon. Daniel J. Brennan. 
Trials resume June 27. 
Pretrials—May 16, 17. 
Matrimonial Div.— 

Hon. Donald H. McLean 
Motions—May 13. 

SUSSEX COUNTY 
Law Div.— 

Hon. Robert H. Davidson. 

Trials commence May 16. 


Motions—Every Friday at Pater-| 


son. 


UNION COUNTY 
Law Div.—Hon. Frank L. Cleary. | 
Judge Cleary is now assisting) 
Judge Brown in Monmouth! 
County. Judge McGrath will 
hear motions every Friday at 
Elizabeth. 
Matrimonial Div.— 
Hon. Nicholas A. Tomasulo. 
Motions every Friday. Hearings 
daily. 


WARREN COUNTY 

Law Div.—Hon. Joseph L. Smith. 
Moticns—At Newark on any} 

day by appointment. 
Matrimonial Div.— 

Hon. Donald H. McLean. 
Trials—June 6. 
Motions at Somerville—May 13. 





Judge Schettino to Speak 
at Junior Bar Luncheon 





| 


Superior Court Judge C.| 
Thomas Schettino will be the 
guest speaker at the luncheon 
of the Junior Section of the New 
Jersey State Bar Association 
which will be held on Friday,| 
May 13th, at Yauch’s, 42 Com-| 
merce St., Newark, at 12:30 P. M.| 
Judge Schettino will deliver some 
practical advice on matrimonial 
trials. The price for the lunch-! 
eon will be $1.30 and all lawyers'| 
are welcome. 





} 
April 26, 1949 | 


DSTATE OF JOSEPH POLICASTRO, oe 
cease 
Pursuant to the order of GEORGE H. | 
BECKER, Surrogate of the County of Essex, | 
this day made, on the application of the | 
undersigned, Executor of said deceased, | 
notice is hereby given to the creditors of 


to exhibit to the subscriber | 
r affirmation, their claims and | 

t the estate of said deceased, | 
onths from this date, 





within six m or they 
will be forever barred from prosecuting or | 
recovering the same against the subscriber. 





GEORGE POLICASTRO 


2, 19, 26, June 2 


Patent — Trade Marks 








CONSULT 
Z.H. POLACHEK 
Reg. Patent Attorney 


1234 BROADWAY (at 3lst) 
New York 1, N. Y. 


Phone: LO. 5-3088 














Male Life Hazardous; 


| 





|2.3 Times That of Women 
| 


New York ( N) — Males live and Controls” will be the 
a gg ject of an address by S. Clar 
|males, according to statisticians! McGuire, Vice-President of 
of the Metropolitan Life Inaur- | American Credit Indemnity , 
Motions will be heard at Hack-| ance Co., who point out that|0f New York and Trea 

ensack, May 13, 27 and at Pat-| fatal accidents are 2.3 times as| ‘he American Health Ins 


| Corporation at a joint ; 
| frequent among males as among| ~; : : : 
. In the latest year for| ° the Banking, Probate & Tr#” 


|more hazardous lives than fe- 


| 


Accidental Death Rate |Controls and Conditiy 








Address On Econom, 






“Present Economic Condit; 







































| females. ; 
which detailed information is|+4¥, Commercial Law and Cy - 
lavailable, the accident death|Poration Law Sections of yay 
| rate for white males was 97.7 per et — geben oig conn tr 
~~ and for white wea 20-21 in Atlantic City. s 
; nouncement of the confereg th 
The difference is attributed by} was made today by J. By ¥° 
ithe statisticians to “generally! Smith. Chairman of the Corps th 
greater venturesomeness, andj ation Law Section who wil] »g 4° 
{greater exposure to risk in oc-| side at the meeting. up 
cupation, sports, and recrea- stenoses —Di 
tion on the part of the male of Announcement = 
the species.” ol 
A higher incidence of accident-|_ The firm of Toner. Speakn: ia 
death among males shows itself and Crowley announces the» ne 
even in the first year of life, | moval of their offices to the: pis 
when the ratio is about —| floor, National State Bank Be sul 
third greater for boy babies than! 919 Broad Street, Newark 2_ Re: 
|for girl babies, and increases} Ee 
steadily throughout the school! er 
;ages and early adult life. The oge 
difference is at its peak at ages! — Classified re 
20 to 24, where the ratio is more, line. Count six words to line 
| than six to one. ne ee a 
Through the school ages and NEW JERSEY LAW JOURN 


early adult life, the higher mor- 


| tality among males is accounted 


for largely by motor vehicle ac- 
cidents, drowning, firearms ac- 
cidents, and air transportation 
accidents. 


important factor. 


Starting at about age 25 the} > 


gap between male and female 
accident deaths closes steadily 
with advance in age until, at 


somewhat the lower. 
iscians suggest that this may be 
due to the probability that aged 
men lead a more sedentary life 
than women, who even at ad- 


vanced ages are likely to take} <"° 


an active part in running the 
household. 


Schedule of Judge Lloyd ' ne 


For May Session 


| ATLANTIC COUNTY: 
| Opening: 


May 2nd. 

Trials: 
May 16 to May 19, inc. 
May 23 to May 26, :nc. 

CAPE MAY COUNTY: 

Opening: May 3rd. 

Trials: May 31 to June 2, inc. 

June 6 to June 9, inc. 


CUMBERLAND COUNTY: 


Opening: May 2nd. 

‘Trias: June 20 to June 23, 
inc. = 

June 27 to June 30, 

inc. 

SALEM COUNTY: 

Opening: May 3rd. 

Trials: June 13 to June 16, 
inc. 


MOTIONS AND PRETRIALS: 
Atlantic, Cape May, Cumber- 
land and Salem Counties: 

Atlantic City: 

May 4, 5, 6, 13*, 20, 27 

June 10, 17, 24; July 15; Aug. 5 
*(May 13 will be call of list only 
at 10:00 A. M.) 

Cape May Court House: 

May 13th — 12 Noon. 

Bridgeton: 

June 3rd; July 22nd; Aug. 19th. 

NOTE: Motions may be made re- 
turnable in Salem on June 13th 
and 14th. 


At the working ages,| | 
occupational hazards become an|x.. 


May 9 to May 12, inc. 


24 Edison Place, Newark 2 











BAR REVIEW COURSE 








NEW JPRSEY BAK 
tion row open f¢ 





REVIEW— REGIS 
r ! t 





continuons 





ree 


. - 


JO 2-815 








EMPLOYMENT OPPORTUNIS!! 
ages 75 and over, the situation mt oner 
reverses and the male rate is} },) 
The stat-| ®<* 





QUALIFIED GEN} 
r with all around trig 























» SMALL ROOM SE 
nd ibrary i attra 
lite at 26 J ial Square, 
J. Meyer I in, JO. 4-1367 





SERVICES FOR LAWYERS 





RESEARCH 

search, briefs, !n own office. Bor No 
NBED A CASE IN POINT IN A HUE 
phone or wire, 
Weiss, Lega 
Smith St., 


LAWYER WILL DO 


ay 
"ll get it to you 
if urgent 


gal Research 
Perth Amboy 














Mitchell 2-1771 MArket 2-58 
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